EARLY | MPLEMENTATI ON OF THE 1988
UNCI TRAL BI LLS AND NOTES CONVENTI ON
By: Houston Put nam Lowr y!

I. The Problem

Negoti abl e instrunments are the nost comon forns of
paynent in a nodern conmmercial econony. A debt nay be
evi denced by a promi ssory note.? Goods may be bought and
paid for with a bill of exchange.® These instruments can be
handwitten, typed, typeset or a conbination of all three.?

A negotiable instrunment’s primary benefit is that it
restricts the defenses a debtor can rai se against certain
creditors (commonly called the “holder” of the instrunent).

! Menber, Brown & Welsh, P.C. of Meriden, Connecticut USA.
Member of the Connecticut, District of Colunbia and New
York bars. Adjunct faculty nenber of the University of
Connecti cut School of Law.

2 A pronmissory note is a witten pronise to pay a fixed sum
to the order of a person. It is called a two party

i nstrument because there are two parties (the maker, who
owes the noney, and the payee, the person who is to be paid
the noney). The nost sinple exanple of a prom ssory note
is “Pay to the order of the Organization of American States
$1, 000, 000 (signed) Houston Putnam Lowry.”

3 ABill of Exchange is a three party instrument, neaning
there are three parties to it. The nost common type of
bill of exchange is a check. The drawer is the person who
signs the bill of exchange. Payee is the person who is to
be paid by the bill of exchange. The drawee is the person
who will normally pay the bill of exchange (the bank, in

t he case of the check). There is usually a special

relati onship between the drawee and the drawer (such as a
bank account in the case of a bank and its custoner).

“I1t is coomon for checks to be issued in pre-printed forns
(which contain the nanmes and addresses of the drawer and
drawee). Sone information is typed (such as the payee’s
nane). Some information may be stanped (such as the
anount, which may be stanped by a check writing machine).
Sonme information is handwitten (such as the signature).
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These creditors (often called “holders in due course” or
“protected holders”) can require paynent even if a defense
to paynment exists to the underlying transaction (such as a
defect in the goods purchased). However, certain

requi renents nust be net before a holder may acquire this
speci al status.

These requirenents are governed by local |aw and can
sonetinmes vary significantly. Two of the nbst common
requi renents can present a significant obstacle to nodern
commer ce

Instrunments often nust be denominated in a country’s
currency. As international trade expands, internationa
currenci es have beconme popular. The nost common of these
international currencies is the Special Draw ng R ght
(“SDR’).® Sone national |aws woul d have troubl e determ ning
an instrunment payable in SDRs was negotiable. G ven the
i nportance of these currencies (particularly to various
devel opnent agencies), this acts as an unnecessary
i mpedi ment to trade.

The other problemis interest rates. Instrunments my
accrue interest at the rate specified with them Mbdern
commercial practice allows variable interest rates. These
variable rates are usually fixed by third parties (or are
based on rates fixed by third parties).’” As the index goes
up, the interest due under the instrunment goes up. |If the
i ndex goes down, the interest due under the instrunment goes
down.

5 I n Canada, negotiable instrunents are governed by the
Bills of Exchange Act (based on the 1882 United Ki ngdom
Bills of Exchange Act). In New York, South Carolina, Guam

and the US Virgin Islands, negotiable instrunents are
governed by the old Uniform Comrercial Code Article 3. In
the rest of the United States, the District of Colunbia and
Puerto Rico, the 1990 revision of Uniform Conmercial Code
Article 3 governs negotiable instrunents. The 1932 Law of
Credit Instrunents and Transactions governs negoti abl e

i nstruments in Mexico.

® | ssued by the World Bank.

" Such as a central bank.
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Wi le the rate cannot be determined fromthe four
corners of the instrument, it can be determned with a
m ni mal investigation (such as contacting a central bank or
consulting a public newspaper). However, nany nationa
negoti abl e instrunment [aws prevent instrunments with a
variable interest rate from bei ng consi dered negoti abl e
i nstruments.

A promi ssory note denoninated in SDRs based upon LI BOR®
is not considered a negotiable instrunent under many
national laws. This neans there can be no “hol der in due
course”, which (in turn) restricts the transferability of
the note and acts as an inpedi nent to trade.

The difficulty of making an instrunent negotiable is
an inpedi ment for trade and increases transaction costs
W t hout any social benefit. These types of rules can only
be descri bed as unnecessarily discouraging internationa
t rade.

1. CONVENTI ON PROVI DI NG A UNl FORM LAW FOR BILLS OF
EXCHANGE AND PROM SSORY NOTES’

This convention was drawn up in Geneva, in 1931.
Wiile it went into force on January 31, 1943, it never
attracted nmuch interest fromthe Anericas. It was
percei ved as a product of the European civil |aw system
Wi | e Col unbi a, Ecuador and Peru signed it, they never
ratified their signatures. The sole party fromthe
Anericas is Brazil.

There were no new state parties to the convention
since the 1960s (other the fornmer states of the Union of
Sovi et Soci alist Republics which wi shed to continue having
the convention applied within their territory after the
USSR di ssol ved).

The Uniform | aw contai ned a nunber of restrictions
t hat woul d not neet present commercial and banki ng needs.
For exanple, installnment paynents were not allowed (forcing
the parties to use nultiple instrunents instead of a single

8 London I nterbank Borrowi ng Offered Rate.

% League of Nations Treaty Series, vol. 143, p. 257.
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instrument with nultiple paynent dates). This old text
wi Il not accommopdate nodern commercial needs and is
general ly consi dered obsol ete.

[11. 1975 PANAVA CONVENTI ON ON THE CONFLICT OF LAW
CONCERNI NG BI LLS OF EXCHANGE, PROM SSORY NOTES AND
I NVO CES

The 1975 Inter-American Convention on the Conflict O
Law Concerning Bills of Exchange, Promi ssory Notes and
I nvoi ces (“OAS Convention”) was issued in Panana as part of
the CIDIP process.® Fourteen countries are parties to the
OAS Convention. \While the OAS Convention clarifies what
law wi |l govern a transaction (or parts of a transaction),!?
it does not nodernize the underlying law. As such, it is a
classical conflicts of law treaty rather than a substantive
legal regine treaty.

This means the currency and interest rate problens
descri bed above may (or may not) still exist, depending on
local law. If local |aw has fixed these |egal problens and
the OAS Convention’s conflict of laws rules point to | oca
law, then there is no problem If local |aw has not fixed
t hese | egal problens and the OAS Convention’s conflict of
laws rules point to |ocal |aw, then the probl em exists.

A trap for the unwary occurs when | ocal |aw has fixed
t hese | egal problens and the OAS Convention’s conflict of
laws rules point to a foreign | aw which has not fixed the
problem Then the foreign | aw governs and the probl em
still exists despite a nodern local |aw. Local parties who
are not aware of this problemw |l find their relationship
is not governed by the legal rules they expected. !

10 The text of the OAS Convention (B-33) can be found at
http://ww. oas. org/juridico/english/treaties/b-33. htm

1 See Article 3 “All obligations arising froma bill of
exchange shall be governed by the | aw of the place where
they are contracted.” It is assumed the parties cannot

contract for another law to apply, which is commonly
all oned in other kinds of contracts.

12 For exanple, the parties may specify prom ssory note is
payable in New York City w thout specifying where the
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A conflicts of |aw Convention sinply does not address
the necessity of noderni zing a national negotiable
instruments law. Wile sophisticated attorneys and
schol ars may understand the problem after doing
consi derabl e research, the people handling such
transactions are often rushed and w thout |egal training.
The result is increased transaction costs and unintended
conseqguences.

V. 1988 UNCI TRAL BI LLS AND NOTES CONVENTI ON.

The UNCI TRAL Convention governs bills of exchange and
prom ssory notes (collectively “instrunents”).

It is inportant to note what the UNCI TRAL Convention
does not apply to. It does not apply to checks, which
remai n governed by local law. '®* This neans the normal check
processi ng procedures adopted by | ocal banks will not have
to be changed in light of the UNCI TRAL Conventi on.
Depository contracts between banks and their custoners wl|
not have to be changed either.

Li kewi se, the UNCI TRAL Convention does not apply to
adm ttedly domestic instruments (instrunments that are
purely donestic on their face). Such instruments wl|
continue to be governed by |ocal |aw.

The UNCI TRAL Convention adopted the “opt-in”
phi | osophy expressed during negotiations. The UNCH TRAL
Convention does not apply to any instrunment unless the
instrunment refers to the UNCI TRAL Convention in its
headi ng, as well as the body of the instrunent. This nmeans
t he UNCI TRAL Convention will only apply to a transaction

obligation was entered into. Pursuant to Article 5, this
means the |aws of New York

13 And possibly the Inter-Anerican Convention on Conflict of
Laws Concerni ng Checks (B-34), which is avail able at
http://ww. oas. org/juridico/english/Treaties/b-34.htn .
There are nine state parties to this convention.

Argentina, Dom nican Republic, El Salvador, Mexico and
Venezuel a are parties to QAS Convention (B-33), but not the
checks convention (B-34).
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when the parties intended to apply it. Banks will be able
to easily determ ne an instrunent is governed by the

UNCI TRAL Convention rather than local law sinply fromthe
“four corners” of the instrument. This enables banks to
easily separate such instrunents fromtheir ordinary work.

Building on a well recognized contracting principle,
t he UNCI TRAL Convention essentially allows parties to
“contract into” it. Wile the UNCI TRAL Convention requires
either the place of paynent or the place of issuance to be
in a contracting state,*® incorrectly stating this
i nformati on does not renove the instrunent fromthe scope
of the UNCI TRAL Convention. For exanple, the parties to an
instrunment could incorrectly indicate one of themis froma
foreign country, even though both of themare fromthe sane
country. Such an instrunment would still be governed by the
UNCI TRAL Conventi on.

If the instrunent |ooks |ike an internationa
i nstrument, the UNCI TRAL Convention will govern it. This
position is in accord wth the venerabl e adage of not
| ooki ng beyond the “four corners” of the instrunent (such
as maki ng an i ndependent factual investigation). People
shoul d be able to rely upon what is printed on the
instrunment to determ ne the applicable | aw.

The UNCI TRAL Convention does not prohibit |ocal |aws
from penal i zi ng such practices. ** The only requirenent is
t he UNCI TRAL Convention nust still govern the transaction.
Local | aw could even make such behavior a crimnal offense,
but what appears to be governed by the UNCI TRAL Convention

4 For exanple, a sinple note under the UNCI TRAL Conventi on
coul d read:

International Prom ssory Note (UNCI TRAL Conventi on)
Pay to the order of Barclays Bank of Buenos Aires,
Argentina US$1, 000,000. This instrunent is an
i nternational prom ssory note (UNCI TRAL Convention).
(signed) Houston Putnam Lowy
At: Meriden, Connecticut USA
Dat ed: February 27, 2002

15 UNCI TRAL Convention Article 2(1) and Article 2(2).

18 UNCI TRAL Convention Article 2(3).
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nmust actually be governed by it. The instrunent cannot be
i nval i dat ed.

The UNCI TRAL Convention allows negotiable instrunents
to be denonminated in international currencies.! This means
instrunents payable in SDRs are fully negotiable and can
have a protected hol der.

Li kewi se, instrunments containing variable interest
rates are allowed.'® However, variable interest rates nust
be set by a third party. Variable interest rates cannot be
unilaterally set by one party to the instrunment. This
means a bank will not be able to set an instrunent’s
interest rate by their “base rate” or “prine rate”; a rate
which they unilaterally control. They nay use a centra
bank’s base rate (as long as it is publicly avail able).
Failure to abide by this restriction neans the UNCI TRAL
Convention will not consider the instrunment negotiable (and
therefore the instrunment cannot have a protected hol der).

This will not be a significant restriction for nost
| arge transactions (which already use variable interest
rates set by third parties, such as LIBOR). In the case of
smal | busi ness enterprises dealing wth financi al
institutions (where the reference is traditionally to the
financial institution’s base rate — which is entirely
within the control of the financial institution), the
net hod for determ ning the variable interest may have to be
changed (or their instrunments woul d not be negotiabl e under
t he UNCI TRAL Conventi on).

Under the UNCI TRAL Convention, an instrunent can be
transferred to a protected holder even if it is part of a
| arger transaction. For exanple, a bank may wi sh to
transfer a pool of |oans evidenced by a series of
negoti abl e instruments. Under sone |local |aws,?'® this neans
t he purchaser does not acquire protected hol der status.

17 UNCI TRAL Convention Article 5(1).
18 UNCI TRAL Convention Article 8(6).
9 such as the Revised Uniform Commercial Code in the United

St at es.
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A purchaser under such facts under the UNCI TRAL
Convention becones a protected holder. Such a distinction
W Il pronote further transferability of instrunments and
securitization of instruments (which, in turn, further
pronotes international trade by making nore capital
available). Instrunents are often sold into the capital
markets so the original |ender can acquire further
liquidity. |If this can’t be done at a reasonable price,
| ocal Ienders will be unable to Il end further (or can only
| end at higher rates).

Anot her difficult problemis conpleting inconplete
instrunents.?® Under the UNCI TRAL Convention, the answer is
clear. Inconplete instrunents can (by and | arge) be
conpl eted.?® There is no need to try to figure out the
applicable law (which traditionally depended on where the
instrunment was conpleted) to determne if the instrunent
can be conpleted. For exanple, an instrunment m ght be
properly conpleted in Argentina. The sane infornmation
bei ng conpleted in Brazil may not be properly inserted.

It can be very difficult to determ ne after the fact
if an instrument was properly conpleted (especially since
it is not comon to wite on the instrunment the locality of
where the missing information was inserted).? How can the
parties determ ne who inserted the information? Wen was
the mssing information inserted? Were did the act of
inserting the information take place? Such information can
be very hard to figure out.

20 An instrument may be delivered with inportant information
m ssing, such as:

the anmount to be paid (the proverbial “blank check”).
t he name of the payee.

the date of the instrunent.

or any other required information.

hoONE

2l UNCI TRAL Convention Article 13.

22 gee, for exanple, Crawford, Montage v. Irvani: Conflicts
or Harnoni zati on of Laws, 7 Banking & Finance Law Revi ew 85
(1992). It should be noted this case took ten years to
resolve (with significant rel ated expense). The author
argues it probably would not have been brought if the

UNCI TRAL Convention was the governing | aw.
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However, sone things cannot be conpl eted even under
t he UNCI TRAL Convention, such as adding the nagi c words
"International bill of exchange (UNCI TRAL Convention)" or
"I nternational prom ssory note (UNCI TRAL Convention)." The
drafters wanted the parties to properly invoke the UNCI TRAL
Convention on their own.

Li kewi se, the literal |anguage of the UNCI TRAL
Convention does not allow a maker’s or drawer’s signature
to be conpleted.? Virtually any other information can be
conpl eted. Even an unauthorized conpletion may still be
effective in some cases (such a later ratification of the
unaut hori zed act).

There is no doubt conmerce is becom ng nore and nore
electronic. In 1988, not very nmany people had email. The
wor | dwi de web protocol was not devel oped until 1991.%* Yet
t he UNCI TRAL Convention was drafted so it would not be
bound by existing technology. A signature was not limted
to a handwitten signature. Article 5(k) defined
"Signature" as “a handwitten signature, its facsimle or
an equi val ent authentication effected by any ot her neans;
"forged signature" includes a signature by the wongful use
of such neans”. This |anguage suggests there is no | ega
reason (although there may be technol ogi cal reasons) an
i nstrunment cannot be el ectronic.?

The UNCI TRAL Convention al so introduces the concept of
an “aval.” This |egal concept does not exist in the conmon
law. It is a special type of guarantee that does not
include the intricate common | aw background of suretyship
(whi ch can becone quite conpl ex).

The aval guarantee is a way of enhancing the credit
wort hiness of certain instrunments. A third party agrees to
pay the instrunment if the person normally |iable does not

23 Local agency |aw outside of the UNCI TRAL Convention may
all ow this.

24 http://ww. zakon. org/robert/internet/tineline/.

2> The United States has enacted federal |egislation
specifically allowing instrunents to be in electronic form
see P.L. 106-229.

-0-
F:\WORK\HPL\MISC\OAS COMMENTS ON 1988 UNCITRAL BILLS & NOTES 3.D0C



pay. Wile an instrunment issued by an individual may be
carefully scrutinized by a recipient, the same instrunent
carrying an aval guarantee by a solvent nultinational bank
will be nore readily accepted.

The defenses to paynent that can be raised by such a
guarantor are very linmited.?® This type of guarantee al nost
has the effect of creating a protected hol der even though
the holder is not otherwise eligible to be a protected
hol der.

If the local |aw has no concept of an aval, it is
uncertain how the court will interpret such a guarantee.
By providing for such a guarantee, the UNCI TRAL Convention
makes it available to those who whish to use it.

There is one possible trap for the unwary under the
UNCI TRAL Convention. Under Article 88, it is possible to
make a reservation that a country “wll apply the
[ UNCI TRAL] Convention only if both the place indicated in

the instrunent where the bill is drawn, or the note is
made, and the place of paynment indicated in the instrunent
are situated in Contracting States.” It can be very

difficult for private parties to accurately determ ne what
reservations a country has nmade to a treaty (although this
is becomng less and |l ess true as such infornmati on becones
avai l able on the internet).

For certain instrunments, such a reservation nmeans
local law will be applied instead of the UNCH TRAL
Convention if the case is brought in a certain country’s
courts (the country has made the reservation). A contrary
result occurs in countries that have not nmade such a
reservation. Under such conditions, there may well be a
race to judgnment by the parties in their preferred courts.
Maki ng such a reservation would not pronote uniformty.

Wil e the UNCI TRAL Convention requires ten state
parties before entering into force,?" it is possible to have

26 UNCI TRAL Convention Article 47(4)(c).

2" Three countries are currently parties to the UNCI TRAL
Convention: Guinea (23 January 1991), Honduras (8 August
2001) and Mexico (11 Septenber 1992). Three countries have
si gned, but have not yet ratified: Canada (7 January 1989),
Russia (30 June 1990) and the United States of Anerica (29
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an inpl ementing protocol ?® which would allowit to enter
into force early between contracting states. This is
currently being considered by the United States, Canada and
Mexi co. Considering the objectives of the O ganization of
American States, such a protocol would be advantageous to
its nmenbers to bring the UNCI TRAL Convention into force
early.

I V. Concl usi on.

A robust econony has benefits for everyone. Placing
barriers to the transfer of funds creates a cost to every
transaction. This drives up the costs of each and every
good bought. A barrier to the transfer of funds acts as a
brake to an econony w t hout any social benefit.

The costs for inplenenting the UNCI TRAL Convention
will be fairly nodest. The instrunments are clearly | abeled
so bank personnel can recognize them The rules are fairly
cl ear and UNCI TRAL has done an excellent job of publishing
cases?®® that interpret their |egal documents. In the end,
the costs of inplenmentation will be nore than offset by the
decreased transacti on costs.

June 1990). This shows a strong interest in the UNCI TRAL
Convention within the Anericas because the Russia is the
only state involved which not in the Anericas.

28 An exanpl e of such a protocol is attached to this paper.
The United Nations was designated as the depository for the
prot ocol because it already is the depository for the

UNCI TRAL Convention. Nothing woul d be gained by requiring
private parties to check two depositories to very which
countries are parties to the UNCI TRAL Convention (or even
determne if the UNCI TRAL Convention was in force). [In the
alternative, the OAS Secretary-General could send sone kind
of notice to the United Nations, but it is uncertain if
this woul d be accepted by the United Nations. The
acceptability of this procedure could be determn ned by
consul tati on.

2% such cases are available on-line at
http://ww. uncitral.org/english/clout/index. htm
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For the foregoing reasons, the 1988 UNCI TRAL
Conventi on shoul d be brought into force early within the
Anmericas. This would be done with a special inplenenting
protocol (see attached proposal). Once ten states were
parties to the UNCI TRAL Convention, the protocol would no
| onger be necessary. In the neantinme, the UNCI TRAL
Convention would be in force between those states even
t hough the Convention's requirenent of ten states before it
cane into effect® had not been net.

30 UNCI TRAL Convention Article 89.
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Proposed | npl ementi ng Conventi on

AGREEMENT ON THE | MPLEMENTATI ON OF THE
1988 UNCI TRAL BI LLS AND NOTES CONVENTI ON

ARTICLE 1. The States Parties to this Agreenent agree the
1988 UNCI TRAL Bills and Notes Convention shall be

i mredi ately effective between them notw thstanding Article
89 of that Conventi on.

ARTI CLE 2. Becoming a State Party to this Agreenent shall
have the effect of an accession to the 1988 UNCI TRAL Bills
and Notes Convention if the State Party is not otherw se
bound by that Conventi on.

ARTI CLE 3. This Agreenent shall be open for signature by
any nember in the Organization of Anerican States. 3!

ARTI CLE 4. This Agreenent is subject to ratification. >

ARTICLE 5. This Agreenent shall remain open for accession
by any State. 33

ARTICLE 6. No reservations to this Agreenent are
permtted. 3

31 This allows the nost nunber of states to participate. |f
desired, the reference to the Free Trade in the Americas
can be del et ed.

32 See, for exanple, 1975 Inter-American Convention on the
Conflict of Laws concerning Bills of Exchange, Prom ssory
Not es and | nvoices, Article 13 and 1975 Inter-Anerican
Convention on International Commercial Arbitration, Article
8.

33 See, for exanple, 1975 Inter-American Convention on the
Conflict of Laws concerning Bills of Exchange, Prom ssory
Not es and | nvoices, Article 14 and 1975 Inter-Anerican
Convention on International Commercial Arbitration, Article
9.

34 Vi enna Convention on the Law of Treaties, Article 19(a).
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ARTICLE 7. The Secretary-General of the United Nations is
hereby desi gnated the depository for this Agreenent.3

In witness whereof, the undersigned Pl enipotentiaries,

bei ng duly authorized thereto, have signed this Agreenent.

Done at , this __ day of
June 2002.

% 1f the Secretary-General of the United Nations isn't

desi gnated, then the public wll have to check two pl aces
to determine who are the parties to the UNCI TRAL
Convention. In the alternative, the OAS Secretary-CGeneral

coul d send sonme kind of notice to the United Nations, but
it is uncertain if this would be accepted by the United
Nations. The acceptability of this procedure could be
determ ned by consultation.
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